#39.30 10/23/7h
Memorandum Th-61

Subject: Study 39.30 - Wage Qarnishment

You will recall that recommendations of the Iaw Revision Commission
for a comprehensive revision of the law relating to wage garnishment have
twice been defeated in the Legislature. The first bill was killed by the
Senate Committee on Judiciary--the first committee that considered the
bill--in 1972. The second bill--AR 101 of the 1973-7h4 session--passed
the Assembly, was approved by the Senate Judiciary Committee, but died
in the Senate Finance Committee in the closing days of the session.

The opposition to AB 10l came primarily from the California Associa-
tion of Collectors, the Municipal Court (lerks Association, and represen-
tatives of the sheriffs, marshals, and constables. The bill was complex
and enough concern was created--primarily I believe by the court clerks--
that members of the Senate Finance Committee were unwilling to approve
the bill.

The staff has given considerable thought to what recommendation, if
any, should be submitted to the 197% Legislature. We recommend that the
Commission submit a recommendation that will put some sense into the ex-
emptions now provided in Code of (ivil Procedure Section 690.6 for earn-
ings. We have drafted the attached recommendation which revises the
Section 690.6 exemptions. We further recommend that within the next
several years the Commission review the comprehensive wage garnishment
statute with the view of possibly submitting & revised recommendation for

a comprehensive statute to a future seesion of the Legislature.



In drafting the attached recommendation, the staff has taken a most
conservative view in devising the formula that determines the amount of
the automatic exemption. You will recall that the recommendation to the
1973-7h session provided that, If the amount that would otherwise be withe
held would be less than $10, nothing should be withheld. We have lowered
this amount to $5 in the attached draft. Moreover, we have devised a
formula that will yield slightly more for the creditor so that the amount
withheld under the formula is approximetely the same amount that would be
withheld under the federsl rule on a single person under the state punlic
retirement system.

Reference to Table 3 set out i. tne attached recommendation will
demcnstrate that the automatic exemption provided in the recommended stat-
ute will allow a low income wage earmer with many dependents less than the
minimum amount needed to support life. This is true even though such a
debtor will have substantially more than under existing law. Nevertheless,
the staff recommends approval of the recommendation as drafted becsuse we
think it is important to improve two features of the federal law:

(1) The federal law takes 10G percent of disposable earnings between
$69 and $92. The recommended legislation never takes more than %0 percent
of earnings and raises the amount of gross earnings totally exempt from
approximately $95 to $105 in the case of a single person under the public
retirement system and from approximately $78 to $103 fo} 2 married person
with slx children. This is a significent improvement in existing law.

(2) The federal law permits withholding substahtially more from the ’
earnings of a person with a2 Iarge family than it does from the earnings of
a gingle person vhere both have tﬂé same gross earnings. For example,

under existing law, on gross earnings of $95, the amount withheld for the
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single person under public retirement is eight cents, and the amount with-
held from the earnings of the married person with six children is more
than $16. Urder the attached recommendation, nrothing would be withheld
on gross earnings of $95. Vhere the gross earnings are $106, under the
recommendation $° would be withheld as compared to the following amounts
under existing law: $6.88 for the single person under state public retire-
ment system; $23.75 for the married person with six children. This again
is a significant improvement in existing law. (These examples assume &
federal minimum wage of $2.3C. The federal minimum wage becomes $2.30 on
Jarnuary 1, 1976.)

In view of the high rate of 1inflbtien the staff believes that the
exemptions for wage garnishment must be corrected as soon as possible. We
believe it would be unwise to cloud this issue with collateral issues such
as mail service, elimination of the role of the sheriff, and other issues
that would be presented if a comprehensive revision were proposed.

The staff believes that the attached recommendation would have an
excellent chance for enactment. As the amount of the exemption is increased--
if the Commission wishes to increase it--the chance for enaciment decreases.

Accordingly, the staff recommends that the attached recommendation
{prepared jointly by Mr. Ulrich and Mr. DeMoully) be approved at the November
1974 meeting for printing and submission to the 1975 legislature. Two
copies are attached. Please mark your editorial revisions on cne COpY .

Resrectfully submitted,

John H. DeMoully
Executive Secretary
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LETTER OF TRANSMITTAL

The Califernie Law Revision Commisaion was directed by Resolution
Chapter 202 of the Ststutes to make & study to determine whether the
law relating to attachment, gerniskment, and property exempt from ex-
ecution should be revised. The scope of this study was expanded by
Resclution Chapter 45 of the Statutes of 1974 to include all aspects
of the lav releting to creditore' remedies. Thiz recommendation deals
with one aspect of the creditors’ remedles study--wage garnishment
exemptions.

The Commission has submitted recommendutions relating to wage
garnishment procedure and related mattere to prior sessions of the
legislature. BSee Becommendation Relating to Attachment, Garnishment,
and tions From Execution. ~Employees' Earnings Protecticn law,

10 Cai. L. Revision Comm'n Reportis Y. (The recommended legls-
lation--Senzte Bill 88 of the 1972 Megular Seusion--was not enacted;
upon recommendstion of the Senate Judiciary Committee, the bill was
referred to the Senate Committee on Rules to be assigned to a proPerty
committee for interim study.) See also Recommendation Relati

Wage Qarnishment and Related Matters, 1li “Cal. 1. Revision Comm

Reports 101 (1973). (The recommended legiolation--Assembly Bill 101

of the 1973-T4 session--was not enacted; the bill paased the Assembly,
was reported favorably by the Semate Judlclary Committee, but died in
the Senate Finance Committee during the final days of the 1974 session.)

Io preparing this new recommendation, the Commisaion bas con-
sidered objections made to its esriler recommendations. This recom-
mendation deals only with exemptions from wage garnishment. The Com-
mission plans to give further considersticon to wage garnishment pro-
cedure and may submit 2 recommendation on that sub ect to & future .
session.

Respectfully sulmitted,

Mmroe Sanﬁatrom
Chalrman



FECOMMENDATION
relating to

WAGE GCARNISHMENT EXENPTLONS

INTRODUCTION

Judgment creditors’ favor wage gatnlshment because it reaches the

judgment debtor's earnings iu the haads of his empioyer and because the

threat of a wage garnishment often compels the debtor te make payments

on the judgment“ Code of Civil Procedure Secrion 682.3 provides the
E

procedure for a wage gernishment.” This section imposes a contlnuing

1.

Before judgment, all earnings sre exempt irom attachment.
Civ. Proc. § 650.6{a){axisting law) and § 487.020(c}(Cal. Stats.
1974, Ch. 1516, § 4%, effective January 1, 1376},

See, e.g., E. Jackeon, California Debt Collection Practice § 9.73
at 186 (Cal. Cont. Ed. Bar 1968). .

Section 682.3 provides:

BR2.A. (a} Whenever the levy of execution is against the earnings
of a judgment debtor, the employer served with the writ of execution
shail withhold the amount specified in the writ from earnings then
or therealter due to the judgment debtor and not exempt under
Section 6906, and shall pav such atnount, each time it is withheld, to
the sheriff, constable or marshal who served the writ. If such person
shull fail to pay each amount to the sherilf, constable or marshal, the

iudgment creditor muy comimence a proceeding against him for the

amounts not paid. The execotion shall terminate and the person
werverd with the writ shutl cease withholding sums thereunder when
any ene of the lollowing events takes place:

111 Such person receives a direction to release from the levying
afhicer. Such release shall be issued by the levyving officer in any of
the following cuncs:

{a) Upon receipt of o written dircction from the judgment
creditor.

{by Upon receipt of an order of the court m which the action i
pending, or a certified copy of such order, discharging or recalling
the execution or relessing the property, This subdivision shali apply
only if no appeat 13 perfected and andertaking exeouted and fled a.
provided in Section 917.2 or u certificate to that effect has been issuen
by the clerk of the court.

{ci In all other cases pravided by law.

{2} Such person has withheld the full amount specified in the writ
of execution from the jvdgiment debtor’s eartungs.

(3 The judgment debtor’s employvment s termmmated by
resignation or dismissal at any time after service of the execution and
he is not reinstated or reemployed within %0 days after such
termination,

{4} A period of 90 days has passed since the time such person was
served with the writ of execution.

{b) At any time after a levy on his earnings the judgment debtor
may proceed to claim a full exemption of his earnings in accordance
with the provisions of Sections 880.6 and 690.50. The exemption so
claimed shall extend to any wages withheld pursuant to the levy of
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duty on the debtor's employer for a 90-day period to withhold and pay
over the required amounts {5 the levying officer and deals with other

aspects of wage garnishment. The smount “0 be withheld by the employerA

execution whether or not withheld after the claim of exemption is
filed.

() Subject to the provisions of Section 63050, the sherff
constabie or marshs! who serves h= JﬁaCFFWiiuth(UNJrC§PHEﬂ
the amounts withheld from the mncntdﬁﬁoraPannngsthﬁE
aceount for snd pay to the pe rson entitled thereto, all sums collected
under the nTﬂ:E(ﬂa}usiaw>ulfatwand BXpY HSEHJT19d&EOHCCiN(T¥
30 days, and make return on collection thereof to the court.

4. Section 690.6 apparently protects not only esrnings in the hands of
the employer but alsov earnings that have been paid to the employee.
Between 193? and 1970, California granted a wage exemption to
earnings "received." Cal. Stats. 1937, Ch. 578, § 1, at 1623.

Prior to 1937, the exemption was accorded to earninga without
reference to thelr status as "owlng" or paid over. The word "re-
celved" was coustrued early as including accrued but unpaid wages,
See Medical Finance Ass'n v. Rambo, 33 Cal. App.2d Supp. 756, 757,
86 P.2d 159, 160 (Sup. Ct. L.&., App. Dep't 1938) ("We are not to
be understood as saying that the exemption would not also attach to
the proceeds of his earnings in the judgment debtor’s hands, so
long as they could be identified as such. That question is not
before us and we express no opinion on it.") In subsequent cases,
the Californla courts at least sub silentic applied the wage ex-
emption to a paycheck in the hauds of the employee or deposited by
tiim in a bank account. See Medical Finance Ass'n v. Short, 36 Cal.
App.2d Supp. 745, 9i P.2d 961 (Sup. Ct. L.A., App. Dep't 1939)
(W.P.A. worker's paycheck}; Le Font v. Rankin, 167 Cal. App.2d 433,
334 P.2d 608 (1959) (bank account): Carter v. Carter, 55 Cal.
App.2d 13, 130 P.2d 1B& (1942) (bank azccounts). The elimination of
the word "received” by Cel. Stats. 1970, Ch. 1523, § 19, probably
destroyed the ability of a debtor to centinue such tracing. See
Randone v. Appellate Department, 5 Cal.3d 536, 559 n.22, 488 P.2d
13, 28 n.22, 96 Cai. Rptr. 709, 724 p.22 {1971). However, the word
"received" was restored by Cal. Stats. 1971, Ch. 1684, § 4. Federal
law also protects both paid and unpald earnings. Consumer Credit
Protection Act § 302(b), I3 U.5.C. § 1672(b) (1970).



pursuant tc a wage garnishment {8 determined by Section 69«3.65 which

providas:

wbey partion as 15 allowed by
stetute of the United Seotes, of the earnings of the dentor received
for bis personal services rendurect st any e within 36 days next
preceding the date of & withholding by the sinplover under Section
6823, shali be exempt from svecution without Aling & claim for
exemplion as provided in Seetion S50,

(b} Al earniogs of the debtor ceceived tor his personal services
renderad at mny tioe within 30 dave pext preceding the date of a
withholding by the cinployer under Section 8823, if necessary for the
use of the debior’s fomily residing in this state and supported in
whoie-or Iy part by tne debtor, anfess the debis are:

(1} Incurred by the debtor, his wifi, or his faruily for the commeon
nocessaries of lfe.

(2} Incurred for persona! services rendered by any employee or
former employee of the debtor, )

{c} The court shell determine the priority and division of
payment emong &l of the creditors of a debtor who bave levied an
execution upon nonexempt earnings upon such basis as iz just and
sqquitable.

{d} Any creditor, upon motion, shall be entitled to a hearing in the
court in which the action is pending or from which the writ issued
for the purpose of determining the priority and division of payment
among all the creditors of the debtor who have levied an execubion
upon nenexempt earnings pursuant to this section.

£906. {91 73
Q

5. Section 690.%, as amended by Cal. Stats. 1974, Ch. 1516, § 17, is
get out in the text. Chapter 1516 becomes operative on January 1,
1976.



AMOUNT AUTOMATICALLY FHEMPT FROM WAGE CARNISHMENT

Background

The maxlmum amount that may be wichheld by the employer on a wage
garnishment is derermined by scbdivision {2} of Secticn 69%0.6, which
exempts—-without the need to file a claim for the exemption-~"[o}jne~halif
or such greater porilon as Is allowed by stacute of the United States,
of the earnings of the debtor vecszlved for his personal services ren-
dered at any time within 30 dave next prgceﬁing the dare of a with-

holding by the emplover under Section 582.3."

The Coalifornla exemption of one=half of the debtor's ecarnings is
supersaded by the "greater portion” allewed by "siatute of the Unlted
States™; the federal Consumer Credit Protection Act6 restricts "garnish-
ment“? of ”earnings“8 to certain amounts--basically 25 percent of "dia-
posable earnings.” Subdivision (a) of Section 303 nf-the-federal act
provides, in part:9

{(a) . . . [Tlhe maximutr part of the aggregate disposable

earnings of an individual for any workweek which 1is subjected to
garnishment way not exceed

(1} 25 per centum of his disposable earniungs for that week, or
{2} The smount by which his disposable earnings for that week

exceed thirty times the Federal winimum hourly wage prescribed by
section 6a){]l) of the Pair Labor Standards Act of 1938 in effect

at the time the earnings are payable,

whichever i8 less.

6. 15 U.8.C. § 1601 et seq. {1970}. Ticle III, 15 U.S.C. 8§ 1671-1677
£1970), enacting resrricticns on wage garnishment, becams effective
on July 1, 1870.

7. Subdivision (¢} of Section 302 of the act, 15 U.8.C. § 1672(c)
(1570}, provides:

{¢) The term "garnishment weans any legal or equitable
procedure through which the earnings of any individual are
required to be withheld for peyment of any debt.

8. Subdivision {a) of Ssction 302 of the act, 15 U.S.C. § 1672(a)
(13703, provides: :

{a} The term "earnings” means compensation paid or

payable for personal services, whether denominated as wages,

salary, commission, bonus, or cotherwise, and includes periodic
payments pursuant to a pension or racirsment program.

9. 15 U.S.C. § 1673{a){1970).

j
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The federel Zaw delinss "disposakle earnings” as thoese earnings

e deduction o ., =f any awounts regoired by law to

t

remaining "aiter
be withheld.“is Fhe latcar amounts iaciade amcunts withheld for federal
and state Income taxes, federal social sceurity, amd stats unemployment
disability Jnsurance dedustfions, Sppareanly, contributlons to public
retirvement funds also are te be deducted. Less clear 16 the treatment
of wage assignmente. Amounta apparentiv not deducrible inctude deduc—
tions Yor union dues and for privete heglth avd retirement nlans. The
ampiguities that ¢xist can ivpose s difficult burden an the employer who
must determine what part of his =nclovee's carnings are subiecst to

marnishment .
i

During 1975, when the wivimum wazge iz 52.10.°° the federal act
exempts at least 563 of disposable earnings per week. Hence, 1f an
Individual's disposable earaings for a workweek are $63 or Jess, none of
his earnings may be withheld under 2 garnishment., If his disposable
earnings are between 567 and S84, the entire amount over $63 may be
withheld, At $84 and above, 23 percent of dispoeable earnings may be
withheld.

Beginning in 1976, when the minimum wage will be 52.30 per hcut,l
the federal act will exempt at leaat $A9 of disposable earnings per
week. Hemce, if an individual’s disposable earnings for a workweek are
$69 or less, none of his earnings may be withheld., If his disposable
earnings are batween $8% znd 392, the entire zmount over $69 may be
withheld. At 392 snd above, the ?5-percemt rule applies.

The federal rule operzates most harshly on the very low income wage
earner--one whose disposabie earnings are no more than $92 per week. As
indicated above, beglnning in 1975, if the emplovee's digposabie earn-

ings do not exceed $92 per week, 100 percent of his disposable earnings

10. Consumer Credit Protection Act § 302¢(b), 15 U.3.C. & 1672(b){1970).
In addicion, Consumer Credit Protecrien Act Section 303(c) specifi-
cally provides rhat "ne court of , . . any State may make, execute,
or enforce any order or process in violatien of this gection”
providing restrictions on gernishmenr. 15 U.5.C. § 1673(c)(1970).

1i. Failr Labor Standards Act of 1928 Fo6(a)(ly, 29 U.8.C. & 206(a)(1)
(1970), as amended, Pub. L. No. 93-259, § 2 (4prii 8, 19743,
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over 6% will be withheid., Thus, ae esploves who has disposable earn—

. o T s ; e
ings of 3569 one week will have nothing withheld; but, 1f his disposable

earnings for the next weel zye $97, bz finds that 373 {9 withheld and he
recelves no more take bese pay thaa he received the prior week.

The federal rale has even worse conseguences Tor a lew income
debtor with & larpe familv. Uunder the federal rule, the low income
debtor with ¢ largs fawiliv-—and, coasejueatiy, greater nesds—-has more
earnings withheld than & single debtor wizh the same pross earnings but
with more limited wneeds. Thls resulr is demonstrated by the examples

19
set out in Taple 1.°7

TABLE 1. EXAMPLES OF AMOURTS WITHHELD UNDER EXISTING LAW
BEGINNING IN 1976

GROSS AMOUNT WITHHELD
BARNINGS S5ingle Married & Married &
(Weekly) Person 2 children 6 children
590 ~{= 88,64 $11.84
95 53.29 12.58 16.28
G0 5.25 15.79 20.69
145 9.7 18.40 23.51

The strange results under the federal rule occur because the same amount
is withheld on a glven amount of 'disposable earnings" without regard to
the number of persomns dependent on the debtor's earnings., 1f a debtor
has a greaster number of dependents and claims tax exemptions for them,
less federal and state income tax is withheld from the debtor's earn~
ings. As a consequence, the debtor's "disposable earnings” subject to

garnishment are greater.

Recommendations _
The Commiesion hae concluded that the federal law restricting wage

garnishments provides inadequate proteciion for low income debters,
especially those with families. For ezample. Lf the employee whose

wages are garnighed has gross earuvlngs of $100 per week, his take~home

13. These examples dre taken from Teble 2 infra.
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family of elght cap Idve oo tole amouni. Yet the adeption of the fed-
eral rules as the stardard Sor the Celiforanls basic exemptlon 1s based
on these expectations--cxseciatlions which sre =epecially unresligtie

when the rapidiy increasing cost of living vesulilng row inflation is

taken into account. in fact, at low income levels, a Californla

14. See Table 3, The actual take~home pay will be less if amounts are
deducted by the ewmplover for unlun dues, medical insurance, or
private retirement plans. Tt should also be noted that, pricr to
1976, the employee's take-home pay will be less than the amounts
stated in the tewxt since the amount exetpt under federal law 1s
increased begioning 1a 1976. See discussion on p. supra.

15. See Table 2. Again, {t should be noted that, prior to 1976, a
greatet amount is withheld because a greater amount will be exempt
under the federal law beginning In 1976. See discussion on p.

SUpra.

16. In July 1973, the Consumer Price Index (1967 dollars=100) stood at
132.7: 4o July 1974, only one year larer, it stood at 148, 3~=an
increase of almoat 12% in the cosi of living ir one year, 48%
since 1967. Spendablie averags weeckiy earnings (gross earnings less
social security and income tax deductions) for private nonagri-
cultural workers with no dependents roge from $118.43 in July 1973
to 5125.44 1n July 1874--sn increase of only 6%, Hence, in terms
of 1967 dellars, the spendable average weekly earnings of such
workers declined from $89,25 in Julv 1973 to $B4.5% in July 1974,
Spendable average wezkly earnings for private nonagricultural
workers with three dependents rose from £128.34 in July 1973 to
$135.79 in July 1974~--an increasz of less than 6%, compared with a
12% inflation rate durlog the sawme period. Hence, in terms of 1967
dollars, the spendable average weekly sernings of such workers
declined from $96.77 ip July 1973 to $91.36 in July 1974. GSee
Bureau of Labor Statisties, Mounchly Labor Keview, Tables 23 and 25
at 94~93 {Septeaber L9747,

The average low income icvael {(based on fhe poverty index
adopted by a Federal Interagency tommlttee in 1969 as adjusted for
changes in the Comsumer Price Index to July 1974} for all familles
is approximately 54550 per vear. For & famlly of four, the low
{ncome level is 55050 per vear or spproximately 597 per week. At
this income level, the federal Consumer Credit Protection Act
in effect din 1974 (52 minimum wage) allows the garnishment of
7
f




debtor with dependsnis whoue earalngs 350 ,%
are garnished mav have slgnili{cantly %
less spendable income than he would 143 ] i
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approximately $1120 per year or 521.59 per week. The Commission's
proposed statute, 2t a $2 winimum wage, would allow the parnishment
of only $364 per vear or §7 per week. For a fawily of eight, the
low lncome level is approximately $8250 per year or 5159 per week.
At this income level, federal law allows the garnishment of ap-
proximately $1870 per year or $35.95 per week. The Commlssion's
proposed statute would allow the garnishment of $1196 per year or
$23 per week. From these figures, it is clear that the Commis-
slon's proposed statute would treat families below the poverty
index more falrly. See Bureau of Census, Statisticsl Abstract of
the United States, Table 547 at 335 (187_).

A comparison of the maximum benefit payments for fiscal year 1974-
75 under AFDC {California Department of Benefit Payments, Eligi-~
bility and Assistance Stendards Manual § 44-315.411) to net dis-
posable earuings after garuishment under the Consumer Credit Pro-
tection Act and the Commission's proposed statute computed with the
$2.30 per hour mindinum wage {effective January 1, 1976) reveals the
following: A debtor with three dependents earning 5105 per week
{3460 per month} would have 31%.40 per week {$84 per wmonth) gar-
nished under federal law leaving $69 per week (5300 per moath) net
disposabla earninge. The AFDC maximun benefit for a family with
four persons ls over 5377 per week (5311 per month), 21l of which is
exempt from exzecution under Code of Civil Procedure Section 690.19.
The Commisaion’s proposed statute would take nothing out of the
debtor's wages at the 510% per week level; hence, net dispossble
earnings would be approximately 594 per week (5408 per month).
linder federal law, the wage earnsr is left with 51! less than
welfare might pay him whereass, under zhe Commission's proposal, he
would have $%97 more than the weifave beneflt level.

Similarly, = debtor with seven dependsnte earning $170 per
week ($736 per month) would heve $36.03 per week (5156 per month)
garnished under federal law, lesving J10E.0G7 per week (5470 per
month) net disposable earnings. The AFDC maximum benefit for a
family of eight persons would be over 51103 per week (5477 per
month). The Commission’s proposed statute would take out $25 per
week (S10B per month}, leaving $11i9.10 per week (8517 per month}
net disposable eavalngs. Under federsl law, the wage earner with
seven dependents would have $7 less per mouth than AFDC might pay

*
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a number of dependen:

i8.

wiiereas, undey the Uomamigsion’e proposai, he would have $40 per
mofith more than the welfare benefit lewel. (Hote that the AFDC
maximum sid levels will »e even higher during fiscal vear 1975-76
since adjustment 1ig made for the fncrease or decrease in the cost
of living pursuant to Welfare and Isstitutions Code Sections 11450
and 11453, As discussed in note 156, the cost of living is currently
rising at a rate of over 0% per year.:

Twenty states resirict wage pernishment (pavticularly in the cases
of low income wage caraers or heads of fzmilies, or in consumer
trangaceions} bevond “quireman&b of federal law or eliminate
wage garnishment envire 3 Florida, Pennsylvanla, and Texas do not
allow wage garnlghment. Fla. Stat. Ann. § 222,11 {Supp. 1974}
{resident heads of families); Pa, Stat. Aun., Tit. 42, § 886 (1966)
and MeCloskey v, Northdale Wooler Mills, 296 Pa. 265, i45 A. 846
(1929} ; Texas Const,, Art. 16, § 28 {1953}, Alabama restricts
garnishment in consumer cases to 20% of weekly disposable earnings
or weekly disposable earnings exceeding 50 times the minimum wage--
$115 4in 1976-~whichever is less. Ala. Code, Titr. 5, § 326 (Cum.
Supp. 1974). Eight states restrict garnishment (Iin consumer cases
where noted) to 25% of weekly disposable earnings or weekly dis-
posable earnings exceeding 40 timee the minimum wage--$92 in 1976~
whichever 1s leas. Copn. Gen. Stat. Rev. § 32-361 (Supp. 1974)
{(consumer cases); i{daho Code ann. § 28-35-105 (Supp. 1973) (Uniform
Consumer Credit Code}; Maine Kev, Stat. Ann., Tit. %A, § 5.105
{Supp. 1974} (Uniform Consumer Credit Code); Minn. Stat. Ann. §
550.37(13) (Supp. 1874); N.M. Stat. Ann. § 36-14~7 (Supp. 1973);
N.D. Cent. Code § 32-09~02 {Supp. 1973); Utah Code Ann. § 70B-5-105
(Supp. 1973) (Uniform Consumer Credit Code): Wash. Rev. Code Ann. §
7.33,280 (Supp. 19%74). New Hampshire allows garnishment of weekly
wages exceeding 50 times the minimum wage--311% 1n 1976. N.H. Rev,
Stat. Anm. § 512:21 (Supp. 1973). FRew York permits garnishment of
10% of wages excesding $85 per week. N.Y. Clv. Prac. $§ 5205(e)
{1963} and 5231(b) (McKinney Supp. 1974). New Jersey permits gar-
nishment of 190% of weekly wages over $48 (30 times the minimum wage
of 51.60 when the provision was enacted) on Iincomes not exceeding
§7500 per year {(approximately $144 per week); on larger incomes,
the court may order s grester percentage. H.J. Stat. Ann. §
2A:17-57 (Supp. 1974}. Nebraska restricts garnishment of earnings
of heads of familles to 15% of weekly disposable earnings or weekly
dlsposable earninga exceeding 30 times the minimum wage--569 in
1976~-whichever is Jess. Neb. Rev. Stat. § 25-1558 (Cum. Supp.
1972). Missouri restricts garnishment of the earnings of resident
heady of families to 10% of weekly disposable earnings or weekly
disposable earnings exceeding 30 times the mioimum wage--3%69 in
1976~~whichever 18 less. Mo, Ann. Stat. § 525.030 (Supp. 1974).
Iowa restricts amounts which may be garnished under the federal
Consumer Credit Protection Act te a maximum of 5250 per year. Iowa
Code § 642.21 (Supp. 1974). Maryland restricts garnishment to 25%
of weekly wages or wages esxceeding $120 per week, wlhiichever is
less, except for four counties where the federal law 1s applied.
Md. Ann. Code, Art. 9, § 31 {Supp. 1973). Massachusetts allows
garnishment of wapges exceeding $125 per week. Mass. Ann. Laws., Ch.
246 § 2B (Supp. 19741,




{1y The saninem axn s e oW BImidoOnod wags oy chmont should
be determined from a2 table {see Jlscussion lofra) provided to the em-
ployer which shows the amount to be withhield determined by the gress

earnings of the emplovee, without rhe numbeyr of persons de~-

pendent on the earwings. Hecause Loe amount o carndings withheld will
be the same for all debtors with the same gross garnings--regerdliess of

famlly size-—the debior whe has clzimed more than one dependent for

0
oo
e

income tar purpeses will have wores actu ake~home pay thap an un~
married debror with the same gross earnings. The recommendation, in
thig way, vecognizes and accommedates the greater psed of the debtor
with a family., Takle 3 infra shows the significant bhenefir this recom-
mendation gives the debtor with dependentsz, especlally the low income
debtor with many dependents.

{2} The maximum amount te be withheld on a given amount of gross
earnings should be determined by a statutory fﬂrmulalg which computes
the approximate amount that woulid he withheld under the federal law for
an uamarried employee with that awmount of gross earnings.zo This recom-
mendation reflects the Commisélon's decision not to provide an employee

wlthout dependents any significantly grester protection than is afforded

19. The statute should prescribe a formula under which definite amounts
wonld be deducted for federal snd stare lncome taxes, scclal eecur~
ity, and atate snenployvment disability insurance deductions.
similar deductions are made undsr federal law: however, these
deductions are bssed on the astual deductionz taken from the wages
of the particular debter. Under the formula proposed; the deduc~
tions for faderal and state income faxes would be based on the
amount that weuld be withheld froo the pgress earniops of a sisgle
person who claims no tax exemptions.

In addition to the deductions iistad above, an additional
deduction--based on the federal minimum hourly wage--should be
aliowed in determining the szawunt of a debter’s earnings which are
sublect to garnishmeni. This additionsl deduction for any workweek
would equal 30 times the federal mipimum hourly wage. After making
thease deductions, if the earpings temalning (i.e., the debtor's
“svalilable earanings") are less chan $10, nothing should be with-
held. If the available earnings are at least 510 but not more than
845, 50% of the avallable carnings should be withheld. 1If the
svailable earnings are wmoye than 4%, $49 vlus 25% of the avall-
able earnings over 545 should be withheld. See Table 2 infra
showing approximate amounts that would be withheld under this
formula as compared to the federal la

20, The statutory formols vields an ameunt slightly less than the
approximate amount that wouid be withheld ou the earnings of an
vnmarried perszon whe claine no income bax exemptions and is covered
by the public employces retirement sysiem. See Table 2 infra.
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Disputes between credirors and employers will

also be minlmized by using gross ssynings a5 the hasis for withholding

1

since this avoids the possibility of subtraction of lmproper items in

computing the amount of "disposable sarnings.

L.
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Sipce the amcunts to be withheld under the Conmission's recom
mendatione will be lees than the amounta withheld under federal law

{see n.20 supra), the employer %11l not have to compute the amounts

withholdable under the faderal law.
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withholding, social security contribut!
Excepr whers specifically Ln&iba;ed in the table, no deduction

surAances.

GROSS TECTION ACT
BARNINGS Ma rried & 6
i {Cl&n ciitldren children
{weeklvy/annual} Under Public] {4 exemprions)}| {8 exemptions)
Retirement i
350 /680 $8.66 $11,.84
S/4OLG 12,58 16.28
10055205 1%.79 80.60
105 /5460 6,00 19,40 23.53
1065512 1| $5.¢ 6,88 20,28 23.75
110/5720 9. 23,00 | 2h.63
ﬁg}fs?g;g 15,50 oh. 81 26,83
3 232,51 BT,5Y .. _29,Th
150 /7500 Ten 0.12 2,42
170/884e 28,43 33,58 6,0
200/10000 e T g I TR, 11;:
250 /13000 k0.3 - §? or | bg, 78
ﬁp_jfjéac U nk, Ry i sk 58,02
|2 LBk ... 68,80 72,74
500{?&053 ] pE b Bi.er 1 86.27
Note. Deductions have been mude isx federal and state income tax

and state disability ine

has been made for contriburiong to public retirement systems. Where

raken into account,

the ratiremen: deductlons are hased on the rate for

state smployees who are miscellanecus members of the Public Employees’

Retirement Systen:
tablea for 1974,

513,200 of annual gross earnings.
tribution rate is

1% on the first 39,000 of annual gross earnings.

The income tax deductions are based on withholding
The federal socixl security tax is 5.85% on the first
The state disability insurance con—

The

amounts shown azs disposable ecaraings in thie table are based on a full

deduction for social security apnd digability insurance aven though,

under present law,
bz deducted during 'na entinve vear,
computed using a 52,50 slalmum wage,

¢he higher esrnings brackets chis amount would not
Tﬂm amounts to be withheld are
‘ective January 1, 1974,




TABLE 3. COMPARISON OF NET DISPOSABLE EARNINGS AFTER GARNISHMENT

GROSS HGLE %MWmoz (0 exexptions) m MARRIED & 2 MARRIED & 6
BARH L_‘éﬁ._ Vadee 1 Ne |  CHILDREN CHILLDRER
an Betirement | Public Retirement | (4 exemptions) ﬂ@ mxmﬂarwcm:v
Mieeilys “Vroposed | Eisting [Propesed | Txiering| Proposed |  Existing| Propossd
o Ann mwwﬁgnﬁx ‘ ﬁﬁz B ﬁﬁ&ﬁrﬂw l.aw mngnﬂfm Law Bratula
s ek $68,6k B.6h | $60.00 BT7 .60 $65.00 b0, Bh
M £5.08 1 69,00 | T2.29 £6.00 81,58 | 69.00 ;m.mm
: LT | B9.00 | T5.2% [ B9.00 84,79 W ég.00 1 B5.69
] . S} R _w [ S S A A S SRR m R —
| 7500 59.00 | TR.TL £3.00 8B ST .ﬁan
Cov0.88 1 gaamn o 7h.eh | 60.00 Bi28 0 7L.23 1 B9.95
| Po7Lel b 63,00 0 THLLT o.,00 Ss.or 1 7LAR L SLLo)
M m B o H } . . ST SR S
EADLOG | Th.5E L 63.00 1 T8.98 | TR 8.2z 0. by 47,92
m To.51 0 79.0k | Th.AL | BR.2g 82,53 0 95.04 | £9.20 10 wbr
LTS He a7 fi.6 , BR.8% | 0.3% 1 1004y | OF.EY 1KLGT
TR | 91.69 | 97.26 | 100072 1 206.30 1807 | 119,10
DL, 00 106.%% | 112,85 116,20 1 1p5.ch 22,55 | 115.7h
;:cﬁd YLD, B 129,25 | 135.28 oL o 1sL.o2 | wra,gr wws}»a
| 199, 3k o kb 185,25 | 16379 | 139 | 1ho7 | 185, g
: CATRL 30 186.15 | 192.20 | 206.65 | 219.5h | 218.2 234,94
S FOROGD | PO%, 1y 222,70 | 229.05 | 2b5.02 | 258.69 m 258.87 BT 09
‘ : o i i

Hote. This table assumes that the emplovee is under social secur-
ity and =siate disability insurance; if he is not, dlisposable evarnings
after garnishment would iacrease by about 6% for social security and 1%
for state disability insurance. Except whers indicated, no deduction
has been made for contributions to public employment retirement systems.
Table 3 i3 derived from Table 2.
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PROPOSED LEGISLATION

The Commission's recommendations would be effectuated by enactment

of the following measure:

An act to amend Section 690.6 of, and to add Section 690.6a to, the

Code of Civil Procedure, relating to execution on earnings.

The people of the State of California do enact as follows:

404181
Section 1. Section 690G.6 of the Code of Civil Procedure, as amended

by Cal. Stats. 1974, Ch. 1516, § 17, is amended to read:

690.6. (a) Snethalf er suek greater portien es £9 ailewed by
statute of the United States; of the earanings of the debter received
for his pezsenal servieces rendered at any time withim 36 daye nens
preeeding the dete of & withheldinmg by the empleyer under Heetion

682737 shat: be Where the levy of executlon is against the earnings of

an employee pursuant to Section 682.3, any amount in excess of the

amount specified in Section 690.6a to be withheld from his earnings is

exempt from execution without filing a claim for exemption as provided
in Section 690,50,

£b3 A3l earnings of the debter received £for his personal servieces
rendered at any time wiethin 30 doys next preeeding the date of a2
withhelding by the employer under Seetien 682+35 &f neeessary zfef
the use ef the debterls family residing in this state and supperted
in whele or in paré by the debiery untess the debts ares

{1} Ineurved by the debieory his wife; er his femdily fer the
coEReR necessaries ef Iife-

£23} Zneurred feor persoust services rendered by any emplreyee

of former emplevee of the debtors

-{f=-



(b) The portion of his earnings which the debtor proves is essen-

tial for the support of the debtor and his family is exempt from execution

unless the debt is Incutred for perscnal services rendered by any em~

ployee or former employee of the debtor. The standard provided by this

subdivision recognizes that the exemption provided by subdivision (a)

should be adequate, except in rare and unusual cases, to provide the

amcunt essentlal for the support of the debtor and his family. This

standard also recognizes that the exemption provided by subdivision {a)

may not be adequate, for example, in cases where there are a large

number of members of the debtor's fawily who are dependent upon his

earnings for their support. Nelther the debtor's accustomed standard of

living nor a standard of living appropriate to his station in life is a

criterion for measuring the debtor's claim for exemption under this

subdivision.

{c) The court shall determine the pricrity and division of pavment
among all of the creditors of a debtor who have levied an execution upon
aerexerpt earnings upon such basis as is just and equitable.

(d} Any creditor, upon motion, shall be entitled to a hearing in
the court in which the action is pending or from which the writ issued
for the purpose of determining the priority and division of payment
among all the creditors of the debtor who have levied an execution upon

agRexenps earnings pursusant £o £his seetien .

Comment. Subdivision (a) of Section 690.6 provides the basic
exemptibn of earnings from garnishment in the amounts provided by
Section 690.6a. Formerly, subdivision (a} wmade exempt “one~half or such
greater portlon as 18 allowed by statute of the United States, of the
earnings of the debtor recelved for his personal services rendered at

any time within 30 days next preceding the date of a withholding by the

)7



employer under Section 682.3," The exemption of one-half of the debtor's
earnings in all cases was superseded by the greater exemption provided

by Section 303 of the federal Consumer Credit Protection Act, 15 U.S.C.

§ 1673 (1970). The reference to the federal statute has been discontinued
because the exemptions provided by Sections 690.6 and 6€90.6a are greater
than those provided by the federal statute. The 30~day limitationm,

which was superseded by the federal statute, has also been eliminated.
Like the former version, the amended section protects both paid and
unpaid wages where there has been a wage garnishment under Secticn

682.3. See Recommendation Relating to Wage Garnishment Exemptions, 12
Cal. L. Revision Comm'n Reports __ _ n.4 (1974).

Subdivision {(b) of Section 690.6 is based on the exemption provided
by former subdivision (b). However, tie standard for the exemption 1is
more restrictive than former law--"essential for support"” rather than
"necessary for the use.' This strict standard recognizes that the
liberzl exemption provided by subdivision (a) and Section 690.6a should
be adequate except in a small percentage of cases such as, for example,
where the debtor has five or six chlldren who are dependent on his
earnings for thelr support or has large medical expenses. Subdivision
{b) is not intended to be used for the maintenance of a life style
appropriate to the debtor's station in life or for an accustomed stand-
ard of living while the debtor owes money on unsatisfied judgments
against him.

Formerly, subdivision (b) of Section 690.6 prevented the debtor
from claiming the support exemption if the debt sought to be collected
was incurred "by the debtor, his wife, or his family for the common
necessaries of life.” This exception has been elimilnated.

Subdivision (b) was formerly limited to earnings received "within
30 days next preceding the date of a withholding by the employer under
Section 682.3." The 30-day limitation has been discontinued. Sub-
division (b) is no longer tied to the service of a wage garnishment
under Section 682.3. Hence, the exemption provided by subdivision (b)
is avallable whether or not execution is under Section 682.3. This
returns the law to its pre-1972 status. Cal. Stats. 1972, Ch. 43, § 1,
replaced the words ''levy of execution’ with "date of a withholding by
the employer under Section 682.3."

Subdivislons (¢) and (d) remain substantively unchanged.

~18-
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Sec. 2. Section 690.6a is added to the Code of Civil Procedure, to
read:

690.6a. (a)} The form approved by the Judicial Council for the writ
of execution for a levy on the earnings of an employee shall include
tables for determining the aﬁount to be withheld frowm earnings of
employees for representative pay periods. The tables shall be prepared
in conformance with subdivision (c) but may prescribe the amounts to be
withheld according to reasonable earnings brackets. Subject to the
exemptlon provided by subdivislon (b} of Section 690.6, if a table has
been prepared by the Judicial Councll for the employee'’s pay period, the
table shall be used to determine the amount to be withheld under Section
682.3,

(b) As used in subdivision (c), "available earnings” for any work-—
week means the earnings of the debtor for that workweek less the sum of
all of the following:

(1) The amount that would be withheld for federal personal income
taxes from the same amount of earnings of a single person who claims no
exemptions,

(2} The amount that would be withheld for federal social security
taxes from the same amount of earnings if earned during the first week
of a calendar year by a person subject to withholding for that tax.

(3) The amount that would be withheld for worker contributions to
the Unemployment Compensation Disabliity Fund under Sections 984 and 985
of the Unemployment Insurance Code from the same amount of earnings 1f
earned during the first week of a calendar year by a person subject to

withholding for that purpose.
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{4) The amount that would be witnheld for state personal income
taxes from the same amount of earnings of a single persom who c¢laims no
exemptions.

(5} An amount equal to 30 times the federal minimum hourly wage
prescribed by Section 6(a)}(l) of the Fair Labor Standards Act of 1938 in
effect at the time the earnings are payable.

{c) The maximum amount that may be withheld under Section 682.3
from the earnings of an employee 1n any workweek shall be computed as
provided in this subdivision. Where the available earnings of the debtor
for the workweek are less than ten dollars {(§10)}, nothiag shall be
withheld. Where the avallable earnings of the debtor for the workweek
are at least ten dollars ($10} but not more than forty-five dollars
($45), 50 percent of the available earnings shall be withheld. Where the
avallable earnings of the debtor for the workweek are greater than
forty-five dollars ($45), twenty-three dollars ($23) plus 25 percent of
the available earnings in excess of $45 shall be withheld. Where the
avallable earnings of the debtor for the workweek are ten dollars ($10)
or more, 1f the amount computed under this subdivision 1s not a multiple
of one dollar ($1), fractional amounts less than one-half dollar ($0.50)
shall be disreparded and fractional amounts of one-half dollar ($0.50)
or more shall be rounded upward to the next higher whole dollar.

(d) The Judicial Council shall prescribe by rule the method of com—
puting the amount to be withheld in the case of earnings for any pay
period other than a week, which method shall be substantially equivalent

in effect to that prescribed in subdivision {(c).
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Comment. Section 690.6a provides the manner of calculating the
amount of the basic exemption provided by subdivision (a) of Section
690.6. Section 690.6a reflects policies similar to those underlying
Sections 302 and 303 of the federal Consumer Credit Protection Act. 15
U.S.C. §¢ 1672-1673 (1970). Thus, in determining the amount of the
debtor's earnings subject to garmishment, under both this section and
the federal law, certain basic amounts withheld pursuant to law are
first deducted. However, federal law requires the deduction of all
amounts actually 'required by law to be withheld.” For example, the
amount actually withheld for federal income tax purposes from the
debtor's earnings is deducted in determining his earnings subject to
garnishment ("disposable earnings"). Thus, a debtor claiming a greater
number of exemptions will have less withheld and therefore more subject
to garnishment. This produces the anomalous situation that a debtor
with a large family and greater needs may have more earnings garniéhed
than a single debtor with the same gross income and with more limited
needs. Moreover, the federal statute does not elaborate upon what are
considered to be "amounts required by law to be withheld." To alleviate
these problems, Section 690.6a specifies the amounts to be deducted in
determining the portion of the debtor's earnings which are subject to
garnishment ("available earnings'). These items are related to the types
of deductions made under federal law; i.e., they are based on the
amounts withheld for federal and state income taxes, social security,
and state disabllity insurance. See paragraphs (1)-(4) of subdivision
(b). However, the amount deducted to determine available earnings is
fixed according to a formula and is not necessarily the amount actually
deducted from the debtor's earnings. One of the major benefits of this
scheme is that it permits tables to be prepared which indicate the exact
amount to be withheld from any given amount of gross earnings. Sub-
division (a) directs the Judicial Council to prepare tables which will
be a part of the writ of execution for levy on the earnings of employees.
An employer therefore generally need not make any computations but will
simply withhold pursuant to a writ of execution levied under Sectlon
682.3 the amount listed in the tables.

Both the federal scheme and Section 690.6a make some provisions for
the effect of inflation. The federal statute, however, merely provides
a floor bhased on the federal minimum wage. That is, the federal statute
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does not permit the creditor to reduce the debtor's weekly disposable
earnings below an amount equal to 30 times the federal minimum wage. As
the federal minimum wage 1s increased, this floor is increased accord-
ingly. {(Under the federal law in effect on January 1, 1976, if a debtor's
disposable earnings are less than $69 per week, no garnishment is per-
mitted; 1f his disposable earunings are between $69 and $92, all his
disposable earnings above 369 are subject to garnishment; if his dis-
posable earnings are more than $92 a week, 25 percent of his disposable
earnings are subject to garnishment.) This floor is not an exemption
excluded from every debtor's earnings. In contrast, paragraph (5) of
subdivision (b) provides a basic minimum exemption that is always
deducted in determining available earnings. Moreover, subdivision {(c}
provides a formula that precludes withholding less than $3. From $10 to
$45 available earnings, a 50-percent rule is applicable and, above $45

available earnings, 25 percent of the avallable earnings may be withheld.
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